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(B) If the person is permitted by
agreement to maintain a threshold for
which it is not required to post collat-
eral, the position still will be consid-
ered to be subject to daily mark-to-
market margining for purposes of cal-
culating potential outward exposure,
but the total amount of that threshold
(regardless of the actual exposure at
any time) less any initial margin post-
ed up to the amount of that threshold,
shall be added to the person’s aggre-
gate uncollateralized outward exposure
for purposes of paragraph (a)(2) of this
section.

(C) If the minimum transfer amount
under the agreement is in excess of $1
million, the position still will be con-
sidered to be subject to daily mark-to-
market margining for purposes of cal-
culating potential outward exposure,
but the entirety of the minimum trans-
fer amount shall be added to the per-
son’s aggregate uncollateralized out-
ward exposure for purposes of para-
graph (a)(2) of this section.

(D) A person may, at its discretion,
calculate the potential outward expo-
sure of positions in security-based
swaps that are subject to daily mark-
to-market margining in accordance
with paragraph (c)(2) of this section in
lieu of calculating the potential out-
ward exposure of such positions in ac-
cordance with this paragraph (c)(3).

(d) Calculation of daily average. Meas-
ures of daily average aggregate
uncollateralized outward exposure and
daily average aggregate potential out-
ward exposure shall equal the arith-
metic mean of the applicable measure
of exposure at the close of each busi-
ness day, beginning the first business
day of each calendar quarter and con-
tinuing through the last business day
of that quarter.

(e) Inter-affiliate activities. In calcu-
lating its aggregate uncollateralized
outward exposure and its aggregate po-
tential outward exposure, a person
shall not consider its security-based
swap positions with counterparties
that are majority-owned affiliates. For
these purposes the parties are major-
ity-owned affiliates if one party di-
rectly or indirectly owns a majority in-
terest in the other, or if a third party
directly or indirectly owns a majority
interest in both counterparties to the

43

§240.3067-4

security-based swap, where ‘‘majority
interest’ is the right to vote or direct
the vote of a majority of a class of vot-
ing securities of an entity, the power
to sell or direct the sale of a majority
of a class of voting securities of an en-
tity, or the right to receive upon dis-
solution or the contribution of a ma-
jority of the capital of a partnership.

§240.3a67-4 Definition of “hedging or
mitigating commercial risk.”

For purposes of section 3(a)(67) of the
Act, 15 U.S.C. 78c(a)(67), and §240.3a67-
1, a security-based swap position shall
be deemed to be held for the purpose of
hedging or mitigating commercial risk
when:

(a)(1) Such position is economically
appropriate to the reduction of risks
that are associated with the present
conduct and management of a commer-
cial enterprise (or of a majority owned
affiliate of the enterprise), or are rea-
sonably expected to arise in the future
conduct and management of the com-
mercial enterprise, where such risks
arise from:

(i) The potential change in the value
of assets that a person owns, produces,
manufactures, processes, or merchan-
dises or reasonably anticipates owning,
producing, manufacturing, processing,
or merchandising in the ordinary
course of business of the enterprise (or
of an affiliate under common control
with the enterprise);

(ii) The potential change in the value
of liabilities that a person has incurred
or reasonably anticipates incurring in
the ordinary course of business of the
enterprise (or of an affiliate under
common control with the enterprise);
or

(iii) The potential change in the
value of services that a person pro-
vides, purchases, or reasonably antici-
pates providing or purchasing in the
ordinary course of business of the en-
terprise (or of an affiliate under com-
mon control with the enterprise);

(2) Depending on the applicable facts
and circumstances, the security-based
swap positions described in paragraph
(a)(1) of this section may be expected
to encompass, among other positions:
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(i) Positions established to manage
the risk posed by a customer’s, sup-
plier’s or counterparty’s potential de-
fault in connection with: Financing
provided to a customer in connection
with the sale of real property or a
good, product or service; a customer’s
lease of real property or a good, prod-
uct or service; a customer’s agreement
to purchase real property or a good,
product or service in the future; or a
supplier’s commitment to provide or
sell a good, product or service in the
future;

(ii) Positions established to manage
the default risk posed by a financial
counterparty (different from  the
counterparty to the hedging position
at issue) in connection with a separate
transaction (including a position in-
volving a credit derivative, equity
swap, other security-based swap, inter-
est rate swap, commodity swap, foreign
exchange swap or other swap, option,
or future that itself is for the purpose
of hedging or mitigating commercial
risk pursuant to this section or 17 CFR
1.3(kkKk));

(iii) Positions established to manage
equity or market risk associated with
certain employee compensation plans,
including the risk associated with mar-
ket price variations in connection with
stock-based compensation plans, such
as deferred compensation plans and
stock appreciation rights;

(iv) Positions established to manage
equity market price risks connected
with certain business combinations,
such as a corporate merger or consoli-
dation or similar plan or acquisition in
which securities of a person are ex-
changed for securities of any other per-
son (unless the sole purpose of the
transaction is to change an issuer’s
domicile solely within the TUnited
States), or a transfer of assets of a per-
son to another person in consideration
of the issuance of securities of such
other person or any of its affiliates;

(v) Positions established by a bank to
manage counterparty risks in connec-
tion with loans the bank has made; and

(vi) Positions to close out or reduce
any of the positions described in para-
graphs (a)(2)(1) through (a)(2)(v) of this
section; and

(b) Such position is:
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(1) Not held for a purpose that is in
the nature of speculation or trading;
and

(2) Not held to hedge or mitigate the
risk of another security-based swap po-
sition or swap position, unless that
other position itself is held for the pur-
pose of hedging or mitigating commer-
cial risk as defined by this section or 17
CFR 1.3(kkk).

§240.3a67-5 Definition of “substantial
counterparty exposure.”

(a) General. For purposes of section
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67),
and §240.3a67-1, the term substantial
counterparty exposure that could have se-
rious adverse effects on the financial sta-
bility of the United States banking system
or financial markets means a security-
based swap position that satisfies ei-
ther of the following thresholds:

(1) $2 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or

(2) $4 billion in:

(i) Daily average aggregate
uncollateralized outward exposure;
plus

(ii) Daily average aggregate potential
outward exposure.

(b) Calculation. For these purposes,
daily average aggregate uncollateralized
outward exposure and daily average ag-
gregate potential outward exposure shall
be calculated the same way as is pre-
scribed in §240.3a67-3, except that these
amounts shall be calculated by ref-
erence to all of the person’s security-
based swap positions, rather than by
reference to a specific major security-
based swap category.

§240.3a67-6 Definition
entity.”

of “financial

(a) General. For purposes of section
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67),
and §240.3a67-1, the term financial enti-
ty means:

(1) A swap dealer;

(2) A major swap participant;

(3) A commodity pool as defined in
section 1a(10) of the Commodity Ex-
change Act (7 U.S.C. 1a(10));

(4) A private fund as defined in sec-
tion 202(a) of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-2(a));
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